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The Knowledge and Practice of Doctors in 
Relation to the Law that Governs Withholding 
and Withdrawing Life-Sustaining Treatment 
from Adults Who Lack Capacity 
Ben White, Lindy Willmott, Colleen Cartwright, Malcolm Parker and Gail 
Williams* 
Law establishes a framework for making decisions about withholding and 
withdrawing life-sustaining treatment from adults who lack capacity. 
However, to what extent do doctors know and follow this law? This article 
reports on a three-year empirical study that sought to answer these 
questions. The research found that doctors have significant legal knowledge 
gaps in this area. It also found that doctors do not attach significant weight 
to legal considerations in their decision-making. This article argues that law 
does have a role to play in end-of-life care. However, law reform is needed 
to make the law more accessible, medical education needs to be improved, 
and a change in attitude by doctors to medical law is required. 
INTRODUCTION 
Decisions to withhold or withdraw life-sustaining treatment (WWLST) are governed by a legal 
framework, whether it is known by those involved in these decisions or not. Where the decision 
involves an adult who lacks capacity, the relevant law is the adult guardianship regime.1 It provides 
for competent adults to complete advance directives and appoint substitute decision-makers to make 
decisions once the person loses capacity, and establishes a hierarchy of legally authorised decision-
makers for where the person has not taken these steps. There are also criteria for when these decision-
making mechanisms come into play and how decisions should be made. 
 The purpose of these laws is to safeguard patient rights and interests, provide certainty and 
protection for doctors acting within these frameworks, and establish a process for dispute resolution 
where conflict is intractable.2 Accordingly, there are risks of harm where the law is not followed for 
these decisions. Life-sustaining treatment may be unlawfully withheld or withdrawn in cases where 
the purported decision-maker lacks legal authority. Life-sustaining treatment may also be unlawfully 
provided, for example, in contravention of lawful refusal of treatment by a substitute decision-maker 
or through an advance directive. For patients, this means either that a patient’s life, at least as a matter 
of law, has been ended wrongly or that their bodily integrity has been infringed. For doctors, there is a 
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risk of criminal responsibility for murder or manslaughter where treatment is withheld or withdrawn 
unlawfully,3 or assault where treatment is provided unlawfully.4 Claims of civil liability could also 
arise, as could disciplinary or coronial proceedings.5 
 In addition to their clinical role in these decisions, doctors are also legal actors and play 
important legal roles.6 For example, guardianship legislation may grant them power to be a decision-
maker (such as in an emergency) or they may supervise the decisions made by others. Doctors may 
also determine the decision-making mechanism that applies, including whether an advance directive 
is valid and applicable to the situation or who is the appropriate substitute decision-maker. And in an 
environment where patients and families are unlikely to have much experience with these decisions, 
doctors can also be seen as a source of information about the lawful decision-making process to be 
followed. 
 But do doctors know the law that governs decisions to WWLST from adults who lack capacity? 
And even if they know it, do they follow it? Despite the significance and frequency of these 
decisions, there is little evidence about whether or not doctors know and comply with the law when 
deciding to not provide, or stop providing, life-sustaining treatment. A three-year research project was 
undertaken to answer these questions.7 The study explored the knowledge, attitudes and practice of 
doctors in Queensland, New South Wales and Victoria about the law with respect to WWLST from 
adult patients who have lost capacity. This article reports on the overall findings and 
recommendations of the project with a particular focus on knowledge and practice; an article with a 
detailed examination of attitudes is available elsewhere.8 In doing so, this article also builds on a body 
of other published work from this study.9 The overall goal of this research is to enhance an 
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understanding of the role of law in medical decision-making at the end of life and to identify training 
needs and improve the law. 
METHODS 
A survey instrument was developed over an 18-month period to measure the role of law in decisions 
to WWLST from adults who lack capacity. The development process included focus groups, pre-
testing, and piloting with doctors. The survey instrument had six sections: perspectives on the law; 
education and training; knowledge of the law; practice of and compliance with the law; experience in 
making end-of-life decisions; and participant characteristics. Questions dealing with knowledge of 
and compliance with the law were informed by a detailed review of the law in each State10 and the 
accuracy of the legal questions and responses were confirmed by independent experts. A more 
detailed description of the development of the survey instrument, and the wider project methodology, 
has been published elsewhere.11 
 The survey was administered by post and was sent to medical specialists in the acute care setting 
from the three largest Australian States of New South Wales, Victoria and Queensland. These States 
were chosen because 77% of all Australian doctors practise in these three States12 and the law in these 
jurisdictions has important similarities and differences that facilitate understanding the impact of 
different legal regimes. The sample (n = 2,858) comprised all specialists in the above three States 
who identified their main specialty as being in Emergency, Geriatric, Palliative, Renal and 
Respiratory Medicine, Medical Oncology (hereafter “Oncology”) or Intensive Care, and who were on 
the AMPCo Direct database13 at the time the instrument was first distributed on 18 July 2012. 
AMPCo Direct has Australia’s most comprehensive and accurate doctor database and has been used 
in other major studies of Australian doctors.14 These specialties were chosen as they are likely to be 
involved in decisions about WWLST and this was determined by a review of relevant literature, 
interviews and an analysis of pilot results. General Physicians were initially included in the pilot 
phase of this research but were excluded in the final sample because of a very poor response rate in 
the pilot (6%) and feedback received in the survey development phase that General Physicians are 
less often involved in end-of-life decisions than other specialists.15 General Practitioners were also 
excluded as the survey focused on the acute setting. 
 A comprehensive engagement strategy to improve response rate included professional design of 
the survey instrument, providing incentives (continuing professional development points, educational 
material, and a chance to win one of six bottles of prestige wine), engaging with the colleges and 
societies of target specialties (except the Emergency Medicine Society given the overlap with the 
college), and publishing editorials in relevant professional journals to request participation in the 
study.16 The survey closed on 31 January 2013 after two follow-up requests were sent to non-
responders. 
 Questionnaires were coded and double-entered into an Access database and transferred to 
SPSS 20 (IBM) and SAS 9.3 (SAS Institute Inc) for analyses. After preliminary descriptive analyses, 
bivariate associations between categorical variables were assessed using Pearson chi-square tests with 
a 5% level of significance. Multivariable generalised linear models were used to explore specific 
 
10 White et al, n 6; Willmott et al (2011a), n 6; Willmott et al (2011b), n 6. 
11 Willmott et al (2016), n 9. 
12 Australian Institute of Health and Welfare, “Medical Workforce 2011” (National Health Workforce Series No 3, Cat No 
HWL 49, 2013) <http://www.aihw.gov.au/WorkArea/DownloadAsset.aspx?id=60129542629>. 
13 AMPCo Direct <http://www.ampcodirect.com.au/>. 
14 A Scott et al, “A Randomised Trial and Economic Evaluation of the Effect of Response Mode on Response Rate, Response 
Bias, and Item Non-Response in a Survey of Doctors” (2011) 11 BMC Medical Research Methodology 126. 
15 This sampling decision is discussed further in B White et al, “In Reply: Doctors’ Knowledge of the Law on Withholding and 
Withdrawing Life-Sustaining Medical Treatment” (2015) 202 Medical Journal of Australia 77 (in reply to a letter by 
ND Buckmaster and M Forbes, “Doctors’ Knowledge of the Law on Withholding and Withdrawing Life-Sustaining Medical 
Treatment” (2015) 202 Medical Journal of Australia 77). 
16 B White et al, “Should Law have a Role in End-of-Life Care?” (2012) 42(9) Internal Medicine Journal 966; B White et al, 
“What do Emergency Physicians Think of Law?” (2012) 24(4) Emergency Medicine Australasia 355. 
research questions.17 Details of these are reported in other publications from this project. Where 
relevant, we have drawn on these other analyses in reporting the findings in this article. 
 This study was approved by the Human Research Ethics Committees at the Queensland 
University of Technology (1100001137), the University of Queensland (2011001102) and Southern 
Cross University (ECN-11-222). 
 The major limitation in this study was the response rate of 32%. This is a feature common to 
survey research involving doctors as response rates from this cohort are low and declining.18 While 
non-response bias cannot be ruled out, participant characteristics were similar to the overall sample 
from which they were drawn, as noted below, except that there were fewer young respondents. 
However, it is reasonable to assume that, in most cases, those who chose to complete the survey had 
more interest in the topic and, therefore, were possibly more positively inclined to the role of law in 
medicine than those who did not complete the survey. To the extent that this is the case, then the 
actual knowledge and practices of doctors working in end-of-life care may be even more concerning 
than these results indicate. 
 We also note that the sample, which included all doctors from the seven specialties most likely to 
be involved in end-of-life decision-making in the largest Australian States, is also more representative 
than previous related studies which have generally been drawn from those participating in specified 
training courses or cohorts,19 specific health facilities20 or a single specialty/society.21 
 Another limitation is that our measurement of compliance is based on a particular scenario. A 
single scenario is not able to test the full range of legal issues that can arise at the end of life.22 
Different results could occur where following the law is not clinically challenging, but a scenario 
where law and medicine are in conflict was used so that the impact of law on clinical decision-making 
could be evaluated properly. 
RESULTS 
Response Rates 
The final eligible sample was 2,702 after excluding “return to sender” questionnaires and a small 
number of paediatricians and trainees. A total of 867 completed questionnaires were received, an 
overall response rate of 32%; 218/598 completed questionnaires were received from Queensland 
(37%), 335/1,147 from New South Wales (29%) and 314/957 from Victoria (33%). The highest 
response rate by main medical specialty overall was from Palliative Care (52%) followed by Geriatric 
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Medicine (43%), and the lowest was from Emergency Medicine (25%). The highest response rate 
from any specialty by State was Palliative Care in Victoria (75%) and the lowest was from 
Respiratory Medicine in New South Wales and Emergency Medicine and Oncology in Victoria (all 
24%). A comparison of the demographic characteristics of those who returned questionnaires with the 
original sample from the AMPCo database allowed comparison by age, gender, specialty and State. 
The study respondents were similar to the AMPCo sample except that there were fewer younger 
doctors among respondents, particularly in relation to Intensive Care, Renal and Emergency 
Medicine. 
 Table 1 provides a breakdown of respondents’ demographic characteristics by State. 
TABLE 1: Demographic characteristics by State 
 
Qld 
(n = 218*) 
NSW 
(n = 335*) 
Vic 
(n = 314*) 
Total  
(n = 867*) 
 % (n) % (n) % (n) % (n) 
Gender     
Male 70 (148) 66 (221) 63 (198) 66 (567) 
Female 30 (69) 34 (114) 37 (115) 34 (298) 
Main Specialty     
Emergency Medicine 34 (73) 31 (106) 29 (91) 31 (270) 
Geriatric Medicine 10 (21) 15 (51) 11 (35) 13 (107) 
Intensive Care 16 (35) 14 (47) 14 (43) 15 (125) 
Oncology 7 (16) 9 (30) 11 (34) 9 (80) 
Palliative Care 6 (14) 5 (17) 7 (21) 6 (52) 
Renal Medicine 7 (15) 10 (33) 10 (32) 9 (80) 
Respiratory Medicine 11 (25) 11 (36) 12 (37) 11 (98) 
Other/Unspecified 9 (19) 5 (15) 6 (21) 6 (55) 
Religion     
No Religion 38 (79) 40 (129) 45 (133) 42 (341) 
Catholic 18 (38) 23 (74) 19 (55) 20 (167) 
Anglican 16 (32) 14 (44) 11 (34) 13 (110) 
Other 28 (57) 23 (76) 25 (74) 25 (207) 
Country of Birth     
Australia 52 (112) 58 (195) 67 (210) 60 (517) 
Other English-speaking 27 (58) 22 (73) 16 (51) 21 (182) 
Asia 15 (32) 14 (48) 13 (40) 14 (120) 
Other 6 (13) 6 (19) 4 (11) 5 (43) 
Country of Medical 
Training 
    
Australia 65 (138) 73 (243) 84 (260) 75 (641) 
Other English-speaking 23 (48) 16 (54) 10 (32) 16 (134) 
Asia 9 (20) 7 (22) 4 (11) 6 (53) 
Other 3 (7) 4 (12) 2 (8) 3 (27) 
Age     
Mean 47 49 48 48 
Range 31-75 32-83 29-81 29-83 
Years in Practice     
Mean 22 23 22 22 
Range 2-50 6-57 3-56 2-57 
* Maximum number for any variable. 
 
Do Doctors Think They Know the Law? 
Respondents were asked how much knowledge they thought they had of the law to provide a baseline 
against which previous education/training, or the need for future education/training, could be 
assessed. Response options were “Very Little Knowledge”, “Some Knowledge”, “Moderate 
Knowledge”, and “Considerable Knowledge” (Mean/4). Only 5% of respondents (n = 42) said that 
they had “Considerable Knowledge”, 34% (n = 258) said that they had “Moderate Knowledge”, 43% 
(n = 330) had “Some Knowledge” and 18% (n = 136) said that they had “Very Little Knowledge”. 
 Response differences to this question that reached significance included by State, specialty, 
country of birth and country of degree.23 In terms of State, respondents in New South Wales self-
reported having less knowledge, as they were significantly more likely than their counterparts in 
Victoria to say that they only had “Some Knowledge” of the law and significantly less likely than 
respondents in the other two States to say that they had “Moderate Knowledge” or “Considerable 
Knowledge”. 
 Palliative Care specialists (Mean 2.73/4), followed by Geriatricians (Mean 2.63/4) and Intensive 
Care specialists (Mean 2.55/4), were significantly more likely than the other specialist groups to say 
that they had “Moderate Knowledge” or “Considerable Knowledge” of the law. Oncologists were 
significantly less likely than the other groups to say that they had “Moderate Knowledge” or 
“Considerable Knowledge” of the law (Mean 1.88/4). 
 In terms of country of medical training, respondents who completed their medical degree in 
“Asia” and “Other countries” felt they were less legally knowledgeable than those who trained in 
Australia or “Other English-speaking” countries. The former two groups were significantly less likely 
to say that they had “Moderate Knowledge” or “Considerable Knowledge” of the law and 
significantly more likely than the other two groups to say they had “Very Little Knowledge” of the 
law. Similar results emerged for the country of birth variable with respondents who were born in Asia 
and other countries being significantly less likely than the other two groups to say that they had 
“Moderate Knowledge” and significantly more likely to say they had only “Some Knowledge” of the 
law. 
Do Doctors Know the Law? 
Respondents were presented with six statements about the WWLST law in their State in relation to 
advance directives and substitute decision-making. The wording of the questions in this section varied 
slightly to ensure that it was State relevant. They were asked to rate each statement as “True”, “False” 
or “I Don’t Know”. 
 Each respondent was given a score of 1 for each correct answer, resulting in a score of 0-6, with 
an overall Mean score of 2.97. Calculating Mean scores by State found that respondents in New 
South Wales were correct in their responses more often than respondents in Victoria or Queensland 
(Means of 3.44/6, 2.81/6 and 2.49/6 respectively). The option “I Don’t Know” was scored as 
incorrect, although very few respondents chose this option. 
 To test their knowledge further, respondents were then presented with a scenario which involved 
a middle-aged woman with a life-limiting disease who is taken to hospital unconscious, with a 
consequent need for health decisions to be made by others. Respondents were told that the following 
potential decision-makers were present at the hospital: the patient’s husband (from whom she has 
been separated for many years); her son (who is also her attorney for financial matters); her daughter 
 
23 There was also a statistically significant result in terms of age: respondents aged 60+ were the most likely to say that they 
had “Moderate Knowledge” of the law while those aged < 40 were the most likely to say that they had “Some Knowledge”. 
(who is currently her full-time carer); and her same-sex partner of five years. Respondents were asked 
who would be legally entitled to consent to medical treatment (in their respective jurisdictions). 
Table 2 presents results by State; the correct answer in all jurisdictions is “same-sex partner”. 
TABLE 2: Participants’ responses to scenario 1 
 
 Differences between respondents by State for all responses were highly significant. A higher 
percentage of respondents in Victoria (36%) and Queensland (31%) than in New South Wales (22%) 
correctly identified the same-sex partner as the person legally entitled to consent to medical treatment 
for this patient. While in Victoria and Queensland this was more than those who selected any other 
option, it was still only about one-third of respondents in each State. In New South Wales, slightly 
more than half of the respondents (52%) incorrectly named the patient’s son as the legally entitled 
consent-giver, possibly because he had enduring power of attorney. However, in New South Wales, 
an enduring power of attorney only allows the person appointed to make decisions about property and 
money, not to make health care decisions. Authority for health care decisions in New South Wales is 
conferred by the appointment of an enduring guardian. 
 Overall responses were collapsed into two categories – partner and other. Chi-square analysis of 
the results was undertaken by State, age, gender, years in practice, specialty and religion. Differences 
were only significant by State and specialty. As for the overall results, respondents from New South 
Wales were significantly more likely than those from Queensland or Victoria to provide an incorrect 
response. In terms of specialty, Intensive Care specialists, Palliative Care specialists and Geriatricians 
were significantly more likely than other specialists to correctly answer “same-sex partner” (although 
still less than half of each group did so). Renal and Respiratory specialists were significantly less 
likely than other specialists to give the correct answer. 
 The results of the above scenario were then added to the scores obtained for the six law statement 
questions, giving a total knowledge score out of 7. The percentage of respondents who scored < 4 or 
4-7 correct was calculated for the whole sample. Table 3 presents those results, and the Mean score/7, 
by State. 
TABLE 3: Percentage and number of respondents scoring < 4 and 4-7 correct responses, plus 
mean score, by State 
State N Score <4/7 
% (n) 
Score 4-7/7 
% (n) 
Mean/7 
Qld 218 74 (162) 26 (56) 2.79 
Question  State N Husband 
% (n) 
Son 
% (n) 
Daughter 
% (n) 
Same-Sex 
Partner 
% (n) 
Don’t Know 
% (n) 
Who would 
be legally 
entitled to 
consent to 
medical 
treatment? 
Qld 214 
18 
(39) 
15 
(31) 
12 
(26) 
31 
(67) 
24 
(51) 
NSW 331 
8 
(28) 
52 
(172) 
8  
(27) 
22  
(71) 
10 
(33) 
Vic 306 
21  
(65) 
7  
(20) 
13 
(39) 
36 
(111) 
23 
(71) 
Overall  851 
16 
(132) 
26  
(223) 
11 
(92) 
29 
(249) 
18 
(155) 
   χ28 = 194.473; p < 0.001 
NSW 335 45 (150) 55 (185) 3.65 
Vic 314 61 (190) 39 (124) 3.17 
Total 867 58 (502) 42 (365) 3.26 
  χ22 = 48.637; p < 0.001  
 
 Despite being significantly more likely to give an incorrect response to the scenario question, 
respondents in New South Wales (Mean 3.65/7) were still correct in their overall responses to the 
statements plus scenario more often than respondents in Victoria (Mean 3.17/7), with those in 
Queensland having the least correct responses (Mean 2.79/7). 
 There were also significant differences in the results by specialty (see Table 4). Respiratory 
Medicine specialists were significantly more likely than any of the other specialties to score less than 
4/7 correct responses. Geriatricians and Palliative Care specialists were significantly more likely than 
the other specialists to score 4 or more correct answers out of 7. 
TABLE 4: Percentage and number of respondents scoring < 4 and 4-7 correct responses, plus 
mean score, by specialty 
Specialty N Score <4/7  
% (n) 
Score 4-7/7  
% (n) 
Mean/7 
 
Emergency Medicine 270 62 (167) 38 (103) 3.09 
Geriatric Medicine 107 43 (46) 57 (61) 3.89 
Intensive Care 125 50 (62) 50 (63) 3.48 
Oncology 80 64 (51) 36 (29) 3.07 
Palliative Care 52 48 (25) 52 (27) 3.71 
Renal Medicine 80 54 (43) 46 (37) 3.37 
Respiratory Medicine 98 75 (73) 25 (25) 2.72 
Total 812 58 (467) 42 (345) 3.28 
  χ26 = 29.709; p < 0.001 
 
 Overall, respondents’ estimation of their own knowledge did relate to their scores. Comparing 
these results demonstrated a highly significant and linear association between doctors’ perception of 
their knowledge of the law and their actual legal knowledge. Those who assessed themselves as 
having “Very Little Knowledge” had a Mean score of 2.83/7, those who selected “Some Knowledge” 
scored 3.15; “Moderate Knowledge” scored 3.42, and “Considerable Knowledge” scored 4.14.24 That 
said, despite this trend there were cohorts of respondents whose self-assessment did not match their 
actual understanding of the law. For example, 33% of those who only scored 1/7 and 31% of those 
who only scored 2/7 still thought that they had “Moderate Knowledge” of the relevant law. 
What Education and Training Did Doctors Receive on the Law? 
Respondents were asked if they had received/undertaken any education or training on the law in their 
basic medical degree, immediate postgraduate medical training or through continuing professional 
development (CPD). Sixty per cent of respondents overall had received such education/training 
 
24 More detailed findings in relation to this issue can be found in White et al (2014), n 9. 
through CPD (62% in Queensland, 59% in New South Wales and 60% in Victoria) and 50% overall 
had done so in their immediate postgraduate training (55% in Queensland, 46% in New South Wales 
and 49% in Victoria). Although less than 50% of respondents in any State had received such training 
as part of their basic medical degree, respondents from Victoria were significantly more likely to have 
done so than their counterparts in Queensland or New South Wales (41% compared with 28% and 
27% respectively). 
 Respondents were asked how helpful the education/training was that they had received (if any). 
While a majority of those who had received such education at any time said that they found such 
training “Helpful” or “Very Helpful”, those who received CPD training were most likely to say so. 
Palliative Care specialists were significantly more likely than the other groups to say that their CPD 
education/training was “Helpful”/“Very Helpful” (Mean 1.98/4; 1 = “Very Helpful” and 4 = “Very 
Unhelpful”). In all three States, 14% of respondents who received CPD training and approximately 
20% of those who received immediate postgraduate training found it “Very Unhelpful” or 
“Unhelpful”. However, 35% of respondents who had received such education as part of their basic 
medical degree found it “Unhelpful” or “Very Unhelpful”. 
 Respondents were asked, considering only CPD, which methods they thought would be most 
helpful for providing them with education or training on the WWLST law. They were provided with a 
list of seven options to select as well as the ability to write their own option: workshops based on case 
studies; online resources; manual containing the law on key issues; conferences and seminars; 
lectures/grand rounds; articles in medical journals; and clinical training. Workshops based on case 
studies were the preferred method for the majority of respondents. 
Do Doctors Follow the Law? 
Compliance with the law was tested through a second scenario that involved a patient who had 
completed an Advance Health Directive (AHD Queensland)/Advance Care Directive (ACD 
NSW)/Refusal of Treatment Certificate (RoTC Victoria) five years previously, soon after being 
diagnosed with AIDS (hereafter generically “advance directive”). In his advance directive, the patient 
had refused antibiotics for any future life-threatening infection and wished only to be kept 
comfortable. He becomes ill with a life-threatening infection and requires antibiotics to survive. Both 
his family and doctors wish him to receive antibiotics as he would be likely to recover from the 
infection and continue to live as before. If he is not given the antibiotics it is likely he will die. 
 Respondents were asked “Would you commence antibiotics?”. They were told to assume that 
they had already had extensive discussions with family and others, and that their only choices were 
“Yes” or “No”. Table 5 presents the result of this question by State. 
TABLE 5: Would you commence antibiotics? Responses by State 
State N Yes 
% (n) 
No 
% (n) 
Qld 215 72 (155) 28 (60) 
NSW 329 72 (236) 28 (93) 
Vic 309 63 (195) 37 (114) 
Total  853 69 (586) 31 (267) 
  χ22=7.05; p=0.03 
 
The law relating to this scenario is different in each State. In Queensland, the law would require the 
antibiotics be given as the conditions required for the AHD to apply are not met, and the substitute 
decision-maker(s), who now has power to decide, would like treatment.25 In New South Wales, the 
antibiotics should not be given as the conditions described in the scenario fulfil the requirements for a 
valid common law ACD.26 The outcome in Victoria is similar as the antibiotics should not be given, 
 
25 The relevant Queensland law is discussed in Willmott et al (2011a), n 6. 
26 The relevant New South Wales law is discussed in White et al, n 6. 
although the situation is perhaps not as clear cut given the requirement for there to be a “current 
condition” to complete an RoTC.27 That said, the pneumonia would be considered as part of his 
“current condition” of AIDS, and hence the RoTC should be followed. As noted above, these legal 
questions and answers were tested and confirmed with other legal experts in each of the three 
jurisdictions. 
 Of note is that in Victoria and New South Wales well over half of the respondents would not be 
following the RoTC or ACD respectively as required by the law. It is only in Queensland, where the 
law (perhaps surprisingly) does not require the AHD to be followed in the circumstances of the 
scenario, that a majority of respondents were choosing to act in a way that was consistent with the 
law. 
 Respondents were subsequently asked to indicate the relevance, on a 4-point scale – 1 = “Not 
Relevant”; 2 = “Somewhat Relevant”; 3 = “Relevant”; and 4 = “Very Relevant” – of each factor on a 
list provided in their decision-making process for Scenario 2, assuming that the incident occurred in 
the principal place where they practised medicine. Using Mean scores, the order of relevance for the 
top six decision-making factors was: 
1. “Patient’s expected quality of life after the proposed treatment” (3.43); 
2. “Whether the treatment was clinically indicated” (3.18); 
3. “Personal ethical principles” (2.95); 
4. “Following the patient’s advance directive” (2.90); 
5. “Following the law” (2.77); 
6. “Family views” (2.70). 
 Of least relevance was “Your religious beliefs” (Mean 1.25). We note that this is consistent with 
the data as a whole: personal ethical values appear to have much more influence on the attitudes of 
the respondents than their religious beliefs. The remaining factors (hospital policies, professional 
guidelines, views of colleagues, and concern about being sued) all scored less than 2.70 (range 2.16-
2.69). 
 Chi-square analysis of the results for this question found significant differences in terms of the 
“following the law” option by State and specialty. Respondents from Victoria were significantly more 
likely than the other two groups to report that following the law was “Very Relevant” (and they had 
the highest Mean), those from Queensland that it was “Relevant” and those from New South Wales 
that it was “Somewhat Relevant” in their decision-making for Scenario 2. Oncologists and 
Geriatricians were significantly more likely than the other specialist groups to say that following the 
law was “Relevant”/“Very Relevant” in their decision-making. They also recorded the highest Means 
for the question. 
Doctors’ Experience with End-of-Life Decision-Making and Law 
Respondents were asked how many decisions about whether to WWLST from adults who lacked 
capacity they had been involved in over the previous 12 months (including decisions where WWLST 
was considered, even if treatment was ultimately provided or continued). Approximately a quarter of 
the respondents had been involved in more than 30 decisions in the previous year; 29% had been 
involved in 11-30 decisions; 40% in 1-10. Overall, 801 respondents had been involved in at least one 
decision. Differences between respondents reached significance in relation to age, years in practice 
and specialty. 
 Respondents aged 60+ had been involved in significantly fewer decisions over the previous 
12 months than the other age groups, while those aged 40-49 recorded the highest Mean for this 
question. Probably reflective of these age results is that respondents with > 40 years in practice 
reported being involved in significantly fewer decisions over the previous year than any of the other 
groups, while those with 10-19 years in practice recorded the highest Mean. 
 In terms of specialty, Intensive Care specialists recorded the highest Mean for this question, with 
10% saying that they had been involved in more than 100 decisions in the previous 12 months and 
more than a quarter of this specialty having been involved in > 50 decisions. The next highest Mean, 
 
27 The relevant Victorian law is discussed in Willmott et al (2011b), n 6. 
and also with more than a quarter of this specialty having been involved in > 50 decisions in the 
previous 12 months, was recorded by Palliative Care specialists. 
 Respondents who said that they had been involved in at least some decisions in the previous 
12 months were then asked whether they had ever doubted that these decisions followed the law. 
More than half of the respondents said that they “Never” or “Seldom” had such doubts; less than 5% 
said that they “Often” or “Very Often” had such doubts; 36% “Sometimes” doubted that the decisions 
they were involved in followed the law. Differences between groups reached significance only in 
relation to State. 
 Queensland respondents were significantly more likely than respondents from New South Wales 
or Victoria to say that they “Sometimes” doubted that the decisions that they had been part of 
followed the law and less likely to say that they “Never” had such doubts. 
 Respondents who had expressed doubt were asked what had motivated them to go ahead and 
make the decision, despite their doubts. A list of possible reasons was provided, including “Other” 
(which they were asked to specify). Multiple responses were possible and there was a total of 1,283 
responses (see Table 6). 
TABLE 6: Motivations for decision where the specialist doubted that the decision followed the 
law (more than one response possible) 
Q Statement 
Yes 
(n) 
As % of 
1,283 
a 
Managing resourcing constraints was more important than 
following the law 
63 5 
b 
Managing demands on clinical time was more important than 
following the law 
37 3 
c 
Professional guidelines were more important than following the 
law 
117 9 
d 
Personal ethical principles were more important than following the 
law 
201 16 
e Religious beliefs were more important than following the law 8 1 
f 
Acting as clinically indicated was more important than following 
the law 
490 38 
g Family views were more important than following the law 271 21 
h Other 96 7 
 Total Responses 1,283 100 
 
 The most frequently selected motivation was statement f: “Acting as clinically indicated was 
more important than following the law” (490/1,283 responses = 38%). 
DISCUSSION 
This research reveals a concerning level of legal knowledge by medical specialists working in the 
end-of-life area. It also suggests that law may not play a significant role in their decision-making. 
Based on these results and the other wider findings from this project, we identify three areas that 
should be addressed: reform of the law in this area; improved medical training and resources; and a 
shift in the importance that doctors attach to knowing the law. 
Law Reform 
We have argued elsewhere that there are problems with the law in New South Wales,28 Victoria29 and 
Queensland30 and have identified how the law could be improved in those jurisdictions. The 
complexity of the law and the inconsistency across the three jurisdictions, highlighted by responses to 
the knowledge questions in the survey, confirms this. It is likely that doctors sometimes do not 
comply with the law because they do not know it and some of this is very likely to be due to the law 
in this area being complex and ambiguous. Some level of legal complexity in this area is unavoidable 
but the current law is unnecessarily so. Law reform is needed. 
 We also add our voice to the chorus seeking a national approach to the law in this area.31 A single 
Australian legislative framework, or at least a harmonised national approach, would be easier to know 
and understand not only for doctors and other health professionals but also for the wider community. 
We note, however, that achieving this is not likely to be easy and efforts to date to achieve a national 
approach have struggled to get traction. 
 In terms of law reform, we recommend that States and Territories (with the Commonwealth) 
work towards: 
 simplifying the law that governs end-of-life decision-making for adults who lack decision-
making capacity, including the law regulating advance directives; and 
 harmonising that legislation nationally. 
Improved Medical Training and Resources 
Knowledge of the law as a primary social institution, and its specific role in areas of clinical practice 
such as the end of life, should be a routine, comprehensive aspect of all stages of medical education.32 
However, training in medical law remains uneven and unsystematic.33 This is reflected in the results 
of our survey, which demonstrated a range of legal knowledge deficits. If legal knowledge is integral 
to good clinical practice, its continuous teaching should be mandatory. This should occur at all stages 
of medical training and education through undergraduate and immediate postgraduate training and 
CPD courses. 
 To achieve this, a substantial increase in educational effort and engagement is needed. We 
believe that the best way of achieving both better recognition of patient rights and a mature but 
critical respect for the law is through teaching that integrates ethical, professional and legal 
perspectives at all stages. Medical law is still a relatively new educational field for medical students 
but it is known – at least anecdotally – that students and junior doctors know more about medical law 
than their consultants. Over time, this should lead to increased legal knowledge and engagement as 
these students and junior doctors move through the system, but in the interim it points to particular 
efforts being needed to provide doctors with CPD education to focus their attention on specific areas 
such as this one. 
 There are encouraging findings from this study that can inform strategies to improve the level of 
doctors’ knowledge in this area. First, as noted above, there was a relationship between doctors’ 
perceived knowledge of the law and their actual knowledge of the law. This level of insight (although 
not shared across the entire cohort of respondents) suggests that doctors who need to know more can 
be encouraged to recognise this and take steps to enhance their understanding. 
 
28 White et al, n 6. 
29 Willmott et al (2011b), n 6. 
30 Willmott et al (2011a), n 6. See also B White and L Willmott, Rethinking Life-Sustaining Measures: Questions for 
Queensland (QUT, 2005).  
31 See, eg House of Representatives Standing Committee on Legal and Constitutional Affairs, Parliament of Australia, Older 
People and the Law (2007). Note also The Clinical, Technical and Ethical Principal Committee of the Australian Health 
Ministers’ Advisory Council, A National Framework for Advance Care Directives (2010). 
32 AV Campbell, “The Teaching of Medical Ethics” (2011) 33(5) Medical Teacher 349; Parker et al, n 9. 
33 M Preston-Shoot and J McKimm, “Towards Effective Outcomes in Teaching, Learning and Assessment of Law in Medical 
Education” (2011) 45(4) Medical Education 339. 
 Secondly, other findings from this study have demonstrated that there is an association between 
CPD training and knowledge.34 Doctors who had received CPD training had greater knowledge than 
those who had not, and the association between knowledge and recency of training was significant 
and linear. This correlation between knowing the law and having had recent CPD training suggests 
that this may be a fruitful avenue for improving legal knowledge. This would also align with how 
doctors want to learn more about this area. Respondents selected CPD training as being the most 
helpful form of education they had received to date and it also fits well with respondents’ preferred 
mode of education and training delivery, which was through “workshops based on case studies”. 
 Finally, findings published elsewhere from this study have also demonstrated that there is a 
highly significant and linear association between the number of decisions doctors make and their 
knowledge of the law.35 This suggests that there may be scope to improve knowledge through 
exposure to these sorts of decisions. 
 Drawing on these findings, we therefore recommend the following to improve doctors’ legal 
knowledge in this area and we also identify the relevant stakeholders who would be responsible for 
these changes, across the three main stages of medical education: 
 undergraduate training in basic ethical principles and the related law at the end of life, within a 
wider framework of dedicated coursework in ethics, law and professional practice (universities 
and medical schools, Australian Medical Council); 
 continuing training for interns and junior doctors in the hospital setting, in relevant rotations, as 
components of educational packages under accreditation requirements (hospital executives, 
directors of clinical training, medical education officers, specialist consultant leaders, intern 
training accreditation bodies, Medical Board of Australia); and 
 specialist college-sponsored, non-elective, systematised CPD training programs in all specialties 
concerned with end-of-life decision-making (specialist colleges, Australian Medical Council).36 
Greater Understanding of the Importance of the Law in Medical Practice 
This article has shown that compliance with law appeared not to be a significant driver for medical 
decisions; issues such as clinical factors seemed to take priority. Part of this may be due to a lack of 
legal knowledge. However, other findings from this study demonstrate that, although there was an 
association between knowledge of the law and legal compliance, further analysis of the reasons for 
decision-making and the matters specialists considered relevant revealed that knowledge of the law 
did not materially affect decision-making in the second scenario.37 In other words, doctors who said 
they would provide treatment in the scenario did so for the same reasons regardless of whether they 
knew the law or not. And of the doctors who said they would not provide treatment, their reasoning 
also did not vary based on whether they knew the law or not. 
 Other evidence of this reduced role of law in decision-making was that “following the law” 
ranked as being only the fifth most important consideration in the scenario. Accordingly, what the law 
requires appears not to be an influential factor in decision-making about life-sustaining treatment for 
adults who lack capacity. This points not just to problems of knowledge but to the need to secure 
doctors’ interest in engaging with the law in their decision-making by encouraging them to accord the 
law normative authority as they do their clinical expertise. This may be challenging to achieve for at 
least some doctors. Other findings from this research drawing on qualitative comments made on the 
survey, found that a small group of doctors considered that the law should have only a limited role, or 
no role at all, in this area.38 
 Doctors are under ever-increasing time pressures, and learning about and understanding the law 
that applies at the end of life will require them to commit both time and intellectual energy. In an 
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38 Willmott et al, n 8. 
environment of other competing educational needs, it becomes necessary to make the case for why 
investing in legal knowledge is worthwhile. One compelling reason is that not knowing the law not 
only places their patients’ interests and rights at risk but also gives rise to legal risks for doctors. Also, 
it is important that law’s role in representing community values in this challenging area be understood 
as well as its facilitative function in providing, for example, a dispute resolution process for 
intractable conflict. 
 We therefore recommend that specialist colleges and medical defence organisations alert their 
members to the potential risks that they and their patients face, and offer education, information and 
advice to members about the law in this area. This education should explain law’s role in society (and 
in medicine), including its facilitative function. Medical schools in universities also need to address 
these issues when teaching medical law to ensure that emerging clinicians understand these 
perspectives. 
CONCLUSION 
This study has identified major gaps in knowledge of the WWLST law among doctors most often 
involved in end-of-life decision-making in Queensland, New South Wales and Victoria. It has also 
raised concerns about compliance with the law and the relevance that legal considerations are seen to 
have in medical decision-making. 
 Law is ultimately a reflection of community values39 and has an important role to play in 
medicine. A societal decision through the institution of Parliament (and sometimes the courts) has 
been made to establish decision-making processes that safeguard the rights and interests of a 
vulnerable group in the community – here adults who lack capacity – and to allow people to express 
legally binding treatment preferences in advance and to appoint substitute decision-makers whose 
role, in part, is to see that such decisions are respected. Our results point to the need for increased 
efforts to strengthen and formalise teaching and learning formats that provide comprehensive 
coverage of existing law, and to update that teaching as law changes over time. Accurate knowledge 
of the law needs to be seen as one of the requirements of good medical practice and as advancing the 
important goal of protecting patients’ rights and interests at the end of life. 
 However, this research also demonstrates that to improve compliance with law, increasing 
doctors’ legal knowledge is necessary,40 but not sufficient. It points to the need for education that 
addresses not only what the law is but also explains to doctors the rationale of the relevant law and 
puts forward arguments as to why complying with the law is important. There may also be merit in 
conceptualising legal knowledge and compliance as an ethical and professional responsibility, given 
ethics has a more entrenched role and greater legitimacy within the profession than law. More 
education and training is needed to demonstrate the role, relevance and utility of law in end-of-life 
care. 
 
39 A Lautrette, E Azoulay and B Souweine, “Strengths and Weaknesses of Substitute Decision Making in the ICU” in J-L 
Vincent (ed), Intensive Care Medicine (Springer, 2009). 
40 White et al (2014), n 9. 
